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                                              High Court Form No.(J)2. 
                                  HEADING OF JUDGMENT IN ORIGINAL SUIT. 

District- Jorhat. 
IN THE COURT OF THE CIVIL JUDGE::::::::::::AT JORHAT. 

                                 Present:- Smti.Farhana Sultana, 
                                                 Civil Judge, Jorhat. 
                                          The  18th    day of May, 2018.    
               
                                                 Title Suit  NO.01/2012.   
                                                                                              

1. Smti.Bhana Bora (wife), 
2. Smti.Mina Bora (daughter), 
3. Sri Raja Borah (son), 

All are legal heirs of Late Manik Bora, 
Who died on 26.12.12, substituted vide order dtd.15.7.13.  

     All are R/o.Sarbaibondha gaon, 
     P.S & Dist- Jorhat.                                 …Plaintiff. 
         - vs -  

                           1.  Smti.Makan Dutta Bora (daughter), 
                                2. Sri Anil Bora (son), 
                                3. Sri Ranjit Bora (son), 
                                    All are legal heirs of Late Sarulora Bora @ Kalita 
                                    Who died on 9.12.12, Substituted vide order dtd.15.7.13.  
    2. Sri Tankeswar Borah, 
                                   S/o.Late Nogen Borah.                            ...Defendants. 
       3. Sri Bubai Kalita @ Bora. 
                               4.  Sri Mulin Kalita. 
                                    No.3 & 4 sons of Late Bhogai Kalita. 
                               5.  Sri Makhan Chandra Baruah. 
                                    S/o.Late Suren Baruah. 
                               6.  Sri Chandra Borah, 
                                    S/o.Late Akon Borah. 
                               7.  Sri Phanidhar Borah, 
                                    Died leaving no legal heirs, vide order dtd.17.8.12. 
                               8.  Smti.Bhanu Bhuyan, 
                               9.  Sri Darpa Nath Bhuyan, 
                                    Both legal heirs  of Late Somnath Bhuyan. 
                               10. Smti.Rumi Bhuyan Kalita, 
                                    W/o.Sri Rubul Kalita, 
                                    R/o.Baligaon, P.O-Kakilamukh, Jorhat. 
                              11.  Smti.Rubi Bhuyan Saikia, 
                                     W/o.Sri Bubul Saikia, 
                                     R/o.Potia gaon, P.O-Mout gaon, Jorhat. 
                              12.  Smti.Miniti Bhuyan Gogoi, 
                                     W/o.Bipul Gogoi, 
                                     R/o.Rajabari, Jorhat.  
                                     No.8 to 12 are the legal representatives of           ..Proforma  
                                     Late Som Nath Bhuyan.                                      Defendants.          
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                            This suit coming up for final hearing on 23.4.18 in presence of :- 
                    Sri Pradip ch. Bora, Advocate for the plaintiff. 
                    Sri Pulin Gogoi, Advocate for  the defendant Nos.1 & 6. 
                            Sri P.Didwania, Advocate for the defendant No.2. 
                 and having stood for consideration to this day, the court delivered  
                            the  following Judgment. 
 

                        
                               JUDGMENT. 
1.        This is a suit for declaration and confirmation or in the alternative 

recovery of possession. 

 

2.        The plaintiffs case as appeared from the plaint is that the original 

plaintiff Manik Bora has instituted the suit on the 2nd January, 2012, but 

during trial on 26/12/2012 the original plaintiff expired and in his place 

his legal heirs were substituted. Originally the land measuring 3 kathas, 

12 lochas out of 1 bigha, 2 kathas, 14 lochas covered by dag no. 1021 of 

Khiraj Myadi Patta No. 302 of Sarbaibandha Gaon in Sarusarai Mouza, 

Jorhat, belong to the Late Mohan Kalita predecessor in interest of the 

defendant no. 1, 3, 4 and the plaintiffs. This land has been fully 

described in the schedule 'A' and herein after referred to as the suit land. 

Late Mohan Kalita had two sons namely Late Dhanai Kalita and Late 

Bhogai Kalita. Dhanai Kalita at the time of his death left behind his two 

sons Bapu Kalita which is the father of the plaintiff and Late Harulara 

Bora @ Kalita. The original defendant no. 1 who was substituted by his 

legal heirs after his death during pendencay of the suit. Late Bhogai 

Kalita also left behind on his death, the defendants no. 3 and 4. Both 

Harulora Bora the original defendant no. 1 and the father of the original 

plaintiff verbally partition their land after the death of their father's and 

have been possessing their respective shares from them. The entire suit 

dag i.e. the dag no. 1021 false in the share of plaintiffs and the 

defendant no. 1. They equally divided the land comprising the dag no. 

1021 and accordingly each got 3 kathas, 12 lechas. Through the present 

plaintiffs on the death of their father on 7/11/1975 inherited the whole 

plot of land consisting of 3 kathas 12 lechas and from the death of their 

father the plaintiffs are in peaceful possession of the suit land till the 
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filing of the suit. 

 

3.         The original defendant no. 1 sold a plot of land measuring 1 

bigha, 1 katha, 9 lechas out of 2 bighas, 2 kathas and 18 lechas covered 

by dag no. 654 of the same patta bearing no. 302, by a registered sale 

deed no. 3643 dated 7/11/1977, to the defendant no. 7 and handed over 

the possession of the plot of land measuring 3 kathas 12 lechas 

comprising dag no. 1021. The defendant took over his possession over 

the aforesaid plot of land and started cultivation and in the year 1987 he 

mutated his name in the record of rights in pursuance of an order of the 

Circle Officer, Jorhat West Circle dated 12/3/1987. The plaintiff has 

averred in the plaint that the defendant no. 7 should have mutated his 

name in the dag no. 654 against a plot of land measuring 3 kathas 12 

lechas, but instead of that the defendant no. 7 mutated his name against 

3 kathas 12 lechas under the dag no. 1021 illegally. Thereafter 

defendant no. 7 transferred the said 3 kathas 12 lechas of the suit dag to 

the defendant no. 8 and accordingly the defendant no. 8 mutated his 

name in the suit dag and patta. Defendant no. 7 expired leaving behind 

his only unmarried son, who also expired after 3 years without leaving 

any legal heirs. 

 

4.         Now suddenly the defendant no. 2 claim his right over the 

landed property of defendant no. 7 posing himself as his legal heirs and 

mutated his name against the name of the defendant no. 7 in the 

revenue record. The Circle Officer passed the order of mutation in favour 

of the defendant no. 2 without issuing any notice on the plaintiff and 

other pattadars of the suit patta. However, the original plaintiff somehow 

came to know about this order and filed two objection petitions, but the 

Circle Officer did not consider his objection. When the original plaintiff 

applied before the Circle Officer for mutation of his name in the record of 

right, the petition was registered as M.C. No. 137/2010-2011. After 

hearing both the parties the Circle Officer concerned dismissed the 

prayer made by the plaintiff vide order dated 20/02/2011. Being 
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aggrieved by the said order the plaintiff preferred appeal before the 

learned A.D.C. Revenue, but the said appeal has been stayed till now. 

The defendant no. 2 in the mean time has made many attempts to this 

possess the plaintiff from the suit land, but somehow the attempts were 

averted. Without having any option the plaintiff instituted the suit for 

declaration for right, title and interest over the suit land and confirmation 

of possession etc.    

 

5.          On receipt of the plaint the same was registered as T.S. 1/2012 

and summons were issued to the defendants. Although the defendants 

received the summons accept the defendant no. 2, none of the other 

defendants contested the suit and the suit proceeded exparte against 

him. Defendant no. 2 filed his written statement denying all the 

allegations labeled against them. The defendant no. 2 has stated in the 

WS that the defendant no. 1 during his life time had sold a plot of land 

measuring 1 bigha 1 kathas 9 lochas out of dag no. 684, PP no. 302 by 

executing a registered sale deed to the predecessor of defendant no. 2 

and basing on a family arrangement between him and the plaintiff 

delivered possession of the said land of Dag no. 1021. Considering such 

sale the revenue authorities allowed mutation of the said land in his 

name and accordingly he is enjoying his right, title, interest and 

possession over the said plot of land. 

 
6.         After going through the pleadings of the parties my learned 

predecessor was please to frame the following issues. 

 

ISSUES.  

 

1. Whether there is any cause of action for the suit ? 

2. Whether the suit is maintainable ? 

3. Whether the defendant no. 7 purchased the suit land from  

    defendant no. 1 through Registered sale deed ? 

4. Whether the plaintiff has right, title and interest over the  

    suit land ? 
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5. Whether the defendant no. 2 & 7 have right, title and    

    interest over the suit land ? 

6. Whether the plaintiff is entitled to the relief as prayed for? 

7. To what other relief/reliefs, the parties are entitled for? 

 

7.            During trial in plaintiff side has adduced evidence of five 

witnesses. On the other hand, the defendant side has not adduced 

evidence of any witness. I have perused the written arguments advanced 

by learned counsel for the plaintiff as well as the defendants and has 

proceeded to prepare my judgment as follows: 

 

                                             DISCUSSION, DECISION & REASONS THEREOF : 

 

8.          ISSUE NO.1.- Let us first discuss the issue no. 1 i.e. whether 

there is any cause of action for the suit. The plaintiff has averred in the 

plaint that he along with the defendant no. 1 were the owners in equal 

shares of 1 bigha 1 katha 9 lechas of land under the suit dag and patta. 

The defendant no. 1 sold 1 bigha 1 katha 9 lechas of land out of dag no. 

654 of the suit patta to defendant no. 7 bearing registered sale deed no. 

3643 dated 7/11/1977. But, handed over the possession of a plot of land 

measuring 3 kathas 12 lechas covered by the dag no. 1021 of the suit 

patta. This plot of land belong to the plaintiff and he acquired right, title 

and interest and possession over the said 3 kathas 12 lechas of land by 

right of inheritance and as per amicable family arrangement. But 

subsequent the aforesaid 1 bigha 1 katha and 9 lechas of land 

appertaining to dag no. 654 of the suit patta. The defendant no. 2 

mutated his name in the land covered by dag no. 1021 instead of land 

covered by dag no. 654. When, the plaintiff applied for mutation of his 

name in the plot of land comprising of 3 kathas 12 lochas covered by 

dag no. 1021 before the authority his prayer was refused on the ground 

that the name of defendant no. 2 was already mutated in the said plot of 

land. Accordingly it is clear that the plaintiff has a clear cause of action 

for the suit. Issue no. 1 is decided accordingly. 
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9.           ISSUE NO.2.- The learned counsel for the defendant No.2 in 

his written argument has contended that the defendant No.1 died during 

the pendency of the case and his legal heirs were brought on the record, 

which are two sons and one daughter. The PW-1 has stated in her cross-

examination that the defendant NO.1 left behind him 3 sons, 2 

daughters and wife. The plaintiff has failed to substitute the heirs of the 

defendant no.1 which are one son, one daughter and wife. The 

defendant No.1 is the necessary party to adjudicate the dispute and in 

absence of the necessary party the plaintiff is not entitled for any relief. 

From the case record, it reveals that vide order dtd.15.7.13, the legal 

heir of defendant No.1 has been substituted and on this count, the 

ground shown by the defendant No.2 regarding the maintainability of the 

suit, cannot be accepted. Hence, this issue is decided in affirmative and 

in favour of the plaintiff.   

 

10. ISSUE NO.3- Plaintiff witnesses have stated that the 

defendant no. 7 purchased a plot of land measuring 1 bigha 1 katha 9 

lechas covered by dag no. 684, PP No. 302 of Sarbaibandha Gaon, 

Sarusarai Mouza, Jorhat to the defendant no. 1 by executing a registered 

sale deed bearing no. 3643 dated 07/11/1997. PW Smti. Bhon Bora, W/O 

the original plaintiff Manik Bora adducing her evidence on affidavit has 

proved the certified copy of the registered sale deed bearing no. 3643, 

as exhibit-4, wherein in the schedule of the sold land it is clearly 

mentioned that the said 1 bigha 1 katha 9 lechas of land was covered by 

dag no. 654 of PP No. 302 of Sarbaibandha Gaon, Sarusarai Mouza, 

Jorhat. Although the learned counsel for the defendant no. 2 in his 

written argument has stated that due to some family arrangement 

between the predecessor of the plaintiff and the defendant no. 1, 

defendant no. 1 delivered possession of land measuring 1 bigha 1 katha 

9 lechas covered by the suit dag i.e. 1021. But, the defendant neither 

through cross examination of PWs have been able to proved the 

existence of any family arrangement between plaintiffs predecessors and 
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the defendant no. 1 regarding the delivery of possession of 1 bigha 1 

katha 9 lechas of land covered by dag no. 1021. Moreover, the boundary 

of the sold land as mentioned in exhibit-4 shows that on the North – the 

plaintiffs land are situated. Although the learned counsel for the 

defendant no. 2 has mentioned in his written argument that PW-1 has 

admitted that the defendant no. 7 mutated his name in the same dag 

which was purchased by him and that defendant no. 7 sold half of the 

land of dag no. 1021 to the defendant no. 8 by registered deed of sale 

and delivered possession thereof. When the contract of sale of the 

aforesaid 1 bigha 1 katha 9 lechas of land have been proved by adducing 

the documentary evidence of the certified copy of the sale deed 

executed by the parties no oral evidence can be admitted to deviate 

from the terms and conditions mentioned in the said sale deed. Although 

PW-1 has admitted that the defendant no. 1 had handed over the plot of 

land which he sold by the sale bearing no. 3643, it cannot be accepted 

when the exhibit 4 sale deed has specifically mentioned the dag no. to 

be 684. Moreover, the dag comprising no. 1021 never had 2 bighas 2 

kathas and 18 lechas of land it contained only 1 bigha 1 katha 9 lechas. 

As such, I am of considered opinion that the suit land was never sold by 

the defendant no. 1 to defendant no. 7. The land sold by defendant no. 

1 to defendant no. 7 was covered by dag no. 684 and not by dag no. 

1021. In view of the above, the issue no. 3 is decided in favour of the 

plaintiff in negative.  

 

11.  ISSUE NO.4 & 5- PW-1 has exhibited the original patta as 

exhibit-2. Exhibit-2 shows that the original pattadars were Dhanai Kalita 

and Bhugai Kalita. The original plaintiff Manik Bora was the son of Late 

Bapu Kalita, S/O original pattadar Dhanai Kalita. The defendant no. 1 is 

the other son of original pattadar Dhanai Kalita, both the father of the 

original plaintiff and the defendant no. 1 inherited 3 kathas 12 lechas of 

land out of the 1 bigha 2 kathas 4 lechas covered by dag no. 1021 of PP 

No. 302. After the death of father of the original plaintiff, he acquired his 

right over the said 3 kathas and 12 lechas of land under the suit dag and 
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patta. Since  the said suit dag and patta the names of defendant no. 2 is 

mutated, his right and title over the said suit land is clouded. The 

plaintiff instituted the suit claiming his right, title and interest over the 

suit land. In view of the decisions reached in issue no. 3 it can be said 

that the defendant no. 7 had no right over the suit land and the 

mutation of his name and subsequently after his death mutation of his 

name of defendant no. 2 is not legal and hence, liable to be cancelled. 

From the written statement filed by the defendant no. 2 it appears that 

he had claimed his right over the suit land by virtue of the registered 

sale deed no. 3643 and entry of his name in the record of rights. But, 

since mutation of the name of defendant no. 2 is found to be illegal he 

cannot claim his right over the suit land. In this regard, the learned 

counsel for the plaintiff has cited judgments of the Hon'ble Gauhati High 

Court reported in 1995 (III) GLT 121 wherein it is held that entries in the 

Jamabandi and Chitha are not proved of title. Moreover the plaintiff has 

also adduced evidence regarding his possession over half of the land 

comprising of dag no. 1021. Further, it appears from the record that 

although the defendant has filed WS claiming his right over the suit land 

by virtue of the sale deed. He has not adduced any evidence to 

substantiate his plea taken in the WS. Learned counsel for the plaintiff 

has cited another decision of the Hon'ble Apex Court reported in AIR 

1999 Supreme Court 1441 in the case of Bidyadhar vs. Manikros 

& ORS., observed that Adverse inference can be drawn against a party 

to suit if he does not enter the witness box and face cross examination. 

In the above case the answering defendant has taken various pleas but 

the failed to produce any document or adduce any evidence in his 

support. In view of the aforesaid discussion I am opinion that the 

plaintiff has been able to proved his right, title and interest over the suit 

land. In the same way it is held that the defendants no. 2 and 7 does not 

have any right, title and interest over the suit land. Accordingly these 

two issues are decided in favour of the plaintiff.  

 

12. ISSUE NOS. 6 & 7 - In view of the decision reached in issue 
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no. 4 and 5 it is held that entitle to  get a decree declaring in his right, 

title and interest over the schedule A land confirming his possession over 

the schedule A land. The defendants are permanently injunction from 

entering into for disturbing the peaceful possessions of the defendants in 

the schedule A land. It is further declared that the mutation done in the 

name of the defendant no. 2 is illegal and liable to be cancelled.   

 
13.  In view of the decision arrived at in the foregoing Issues, I am 

of the considered opinion that the plaintiff has able to prove his case 

according to balance of probability and hence, he is entitled to get a 

decree as prayed for.    

 

           

                           O R D E R. 

In the result, the suit of the plaintiff is decreed on contest 

with costs. Plaintiff has right, title and interest over the suit land. 

Plaintiff’s possession over the suit land is confirmed. Mutation of 

defendant NO.2 is cancelled. Defendants are permanently injuncted from 

entering into the suit land.   

            Prepare a decree accordingly. 

        GIVEN UNDER my hand and seal of this court on this 18th    day 

of May, 2018. 

 
 
 
                                                                                 CIVIL JUDGE:: JORHAT. 
 
 
 
 
                                
 
 
                                                
                                                APPENDIX     contd… 
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                                                  APPENDIX. 

 1.        Witnesses examined by the plaintiff- 

P.W.1- Bhon Bora @ Sonmai Bora. 

P.W.2- Gobin ch. Saikia. 

C.W.1- Nazimuddin Ahmed (Process server). 

2.        Witnesses examined by the defendants- None. 

3.      Documents exhibited by plaintiff- 

     Ext.1- Jamabandi copy. 

     Ext.1(1) – handwritten jamabandi copy (old). 

     Ext.2- Patta. 

     Ext.3- Death certificate.  

     Ext.4- copy of sale deed.  

     Ext.5- Land revenue receipt. 

     Ext.6- land revenue receipt. 

     Ext.7- Deed of declaration.  

     Ext.8- Petition for mutation. 

     Ext.9- Mutation order. 

     Ext.10-Appeal memo. 

     Ext.C (1)- returned copy of summons. 

     Ext.C (2)- summons.  

 
 
  Dictated & corrected by me:- 

 
   

             ( Smti.Farhana Sultana )                          
                           Civil Judge, Jorhat. 
 
                                   
 
 

  
 

                                                                                                         Transcribed & typed by- 
 
 
                                                                          Nirju R. Gogoi, Steno. 
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